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RETIRED AND SENIOR
VOLUNTEER PROGRAM

If you are age 55 or older and have time, talent and skills to share with
others, consider joining over 500 other individuals in Eastern Maine in the
Retired and Senior Volunteer Program (RSVP). The volunteer opportunities
through RSVP are endless. You can serve and deliver meals, read to a
child or mentor a youth, promote elder security and fraud prevention
awareness, participate in national homeland security programs, or provide
support to a senior. In one of RSVP’s new programs, community educators
meet with community groups to discuss how to prepare for any disaster or
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RSVP is a Senior Corps program of the Corporation for National and
LORI SAMIYA Community Service that serves more than 1,400 counties nationwide. Over
Trust and Estate Assistant 500,000 Americans age 55 and older participate in various volunteer activities
DALE ST. LOUIS to meet a variety of community needs. Senior Corps also includes Foster

Grandparents operated locally through Penquis Cap in Bangor and Senior
Companions operated locally through the University of Maine Cooperative
S0 Extension Agency on the Orono campus.

RSVP in Eastern Maine provides services in Penobscot, Piscataquis,
Hancock, and Washington Counties through the University of Maine’s
Center on Aging. For more information, contact Jane Harris Bartley,

Community Outreach Coordinator

MISSION
The mission of Skelton Law Offices, LLC, is to
provide legal services of the highest quality,

professionally, efficiently and compassionately, Director of RSVP at 581-4418 or Paula Burnett, Program Coordinator of
with the goal of preserving the independence, RSVP at 581-4412 or visit the website at:
the dignity, and the emotional and financial www.umaine.edu/mainecenteronaging/rsvp.htm

security of older and disabled Mainers.



INTERSECTION OF FAMILY LAW

WITH ELDER AND DISABILITY LAW

ANY DIVORCE CASE IS DIFFICULT. But the challenges
of a proceeding to dissolve a marriage are exacerbated in
scenarios like the following:

® a spouse has a cognitive impairment or a
physical disability and cannot make responsible
decisions or consent to the entry of orders or
judgments;

e a spouse is dependent upon or could be eligible
for means-tested government benefits like
Supplemental Security Income (SSI) and
Medicaid (in Maine called MaineCare);

e a child has disabilities expected to last beyond
majority;

® a spouse needs long-term care in a setting like a
nursing home or assisted living facility.

These are just some of the unique issues that elders
and individuals with disabilities bring to family law matters.
Too often, opportunities to improve the lives of the family
members are overlooked due to lack of knowledge.
Unfortunately, there is little guidance in the statutes or
from case law. This article flags some of the scenarios in
which advice from an elder and disability law attorney
could improve the lives of elders and individuals with
disabilities in a divorce context.

DIVORCE AND THE INCAPACITATED SPOUSE

How does an individual who is incapable of consent
due to cognitive or physical incapacity or mental dis-
ability initiate or contest a divorce proceeding? And
once the proceedings are underway, how are the individ-
ual’s interests protected? States deal with the capacity
issue in a variety of ways. In Maine, Rule 17(b) of the
Maine Rules of Civil Procedure provides that when an
“incompetent” person has a guardian, conservator, or
other like fiduciary, the representative may sue or
defend on behalf of that person. A person who does not
have an appointed representative may sue by a next
friend or by a guardian ad litem. In the event that the
individual has no such representative, the court has a
duty to appoint a guardian or take other action to protect
the individual.
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BENEFIT OF SPECIAL NEEDS TRUST
AS RECEPTACLE FOR ALIMONY

For individuals with disabilities, the SSI and
MaineCare programs are lifelines that provide funds for
food, shelter, and health care. These government benefit
programs are means-tested; that is, the benefits are only
available to individuals whose assets and income are less
than the limits for that particular program.

An award of spousal support as the result of a divorce
may cause the spouse with disabilities to be ineligible for
those benefits, because spousal support is considered
unearned income under the Social Security regulations.
Payment of spousal support will reduce SSI benefits dollar
for dollar after a $20 set-aside. A property settlement
would cause the spouse with disabilities to be ineligible for
SSI and MaineCare on the basis of having excess assets.

In order to obtain or retain benefits for the spouse
with disabilities who is younger than age 65, consideration
should be given to establishing a special needs trust that
complies with the strict requirements of 42 U.S.C. §
1396p(d)(4)(A). In the case of an individual age 65 or
older, setting up an account in a pooled trust such as the
Maine Pooled Disability Trust may be appropriate. The
purpose of a special needs trust is to maximize the disabled
spouse’s resources.

An appropriately drafted special needs trust allows
an individual with disabilities to become or remain eligible
for means-tested government benefits such as SSI and
MaineCare. In a divorce settlement, lump sum alimony
could be directed to a special needs trust. If the assets
are transferred to the trust at the right time, the transfer
will not be treated as a disqualifying divestment under
the SSI rules. Thereafter, trust assets will not be
resources that are countable to the beneficiary under the
SSI rules but will be available to the beneficiary through
a trustee to pay for goods and services to improve the
quality of the individual’s life. Payments from the trust
can be made for alternative therapies, home improve-
ments, transportation, recreation, hobbies, dental care,
clothing, professional services, and more. Another
benefit of the special needs trust is the financial manage-
ment of these resources for the benefit of the spouse with
disabilities over his or her lifetime.
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DIVORCE INVOLVING A CHILD WITH DISABILITIES

It is stressful enough for an intact family to deal with
the unique issues associated with raising a child who has a
serious, life-long disability. That stress is compounded
when the family unit disintegrates.

A child with special needs requires a structured care
plan. The divorce proceeding is a time to implement
such a plan and to foster co-parenting. The divorcing
parents should consider a long term plan for the child.
Who will be the child’s guardian? Can the parents act as
co-guardians? Who will be the representative payee for
SSI payments? There is a nationwide trend requiring
parents to contribute to the support of a disabled child
beyond the age of majority. Currently in Maine, continued
support is not required. How will the child’s needs be met
if there is not a support agreement?

A third party special needs trust may offer a solution.
Like the self-settled (d)(4)(A) special needs trust discussed
above, the purpose of a third party special needs trust is to
allow an individual with disabilities to become or remain
eligible for means-tested government benefits like SSI and
MaineCare. With a third party special needs trust, the trust
is funded with money belonging to someone other than the
individual with disabilities. In this case, the parents may be
willing to give assets to the trust for the benefit of their
child rather than allocating them to each other.

A special needs trust for the benefit of a child with
disabilities should be part of the marital settlement agree-
ment. The trust should be drafted by a professional who
is familiar with the nuances of public benefits and other
disability estate planning issues. For example, if the child
qualifies for SSI, those payments will be reduced by 1/3 if
the child or someone on the child’s behalf receives child
support payments. If a special needs trust is established, it
may be possible for the child to receive maximum SSI
payments if the child support payments are directed to the
special needs trust.

INADEQUACY OF PRENUPTIAL AGREEMENTS
IN PROTECTING ASSETS FROM THE COST
OF LONG TERM CARE

When clients enter into a second marriage later in
life, they may approach the family law attorney for a
prenuptial agreement. Both have amassed their own
assets, and they do not intend to support one another
financially. Unfortunately, a typical prenuptial agreement
will be of no benefit in protecting the assets of one spouse
if the other spouse becomes seriously ill and needs expen-
sive long-term care in a nursing home or assisted living
facility. That spouse will not be eligible for MaineCare
long term care benefits until the countable assets of the
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couple — his, hers and theirs — have been spent down to
$105,100 (as of January 1, 2005). (Note: In Maine, the
value of the personal residence, two vehicles, mortuary
trusts, and certain other assets are exempt or non-countable
and not considered in this calculation.) The existence of
the prenuptial agreement will not protect the healthy
spouse’s assets.

When asked to draft a prenuptial agreement with
older clients, the family law attorney may want to refer
the client to a reputable long-term care insurance profes-
sional or an elder law attorney for advice on asset preser-
vation in the event of catastrophic illness.

ESTATE PLANNING AFTER DIVORCE

Divorcing spouses need to update their estate plans. If
one spouse named the other spouse as agent (or attorney-
in-fact) in a financial power of attorney or an advance
health care directive, those documents should be modified.
In addition, the divorcing spouse should prepare a new last
will and testament. If the estate plan included a revocable
trust, the trust also needs to be revoked or amended.

Finally, a divorcing spouse also must review his or her
beneficiary designations in life insurance policies, pension
plans, annuities, retirement plans, and any other assets
that include beneficiary designations. This is particularly
important for ERISA benefits. Even if state law provides
that upon the termination of a marriage, any nonprobate
designations in favor of a former spouse are revoked,
ERISA would preempt state law and require payment to
the designated beneficiary. See Egelhoff v. Egelhoff, 532
U.S. 141, 121 S.Ct. 1322 (2001), where the Supreme
Court ruled that administrators of ERISA plans should be
able to rely on what the beneficiary designations say
rather than to have to know the laws of all the states,
thereby awarding assets under a life insurance policy and
pension plan to a former spouse.

FOR MORE INFORMATION

For more information about the opportunities for plan-
ning with special needs trusts, request a copy of the March/
April 2004 Elder & Disability Law News by contacting Dale
St. Louis at (207) 947-6500 or dstlouis@maineelderlaw.com.
You can also order the written materials for the Maine
State Bar Association’s Advance Family Law — Litigating
Financial Issues seminar presented on April 7, 2005. The
materials include a thorough, excellent article titled
“Family Law Issues for Older and Disabled Clients”
written by Wisconsin attorneys Barbara Hughes and
Linda Roberson and originally published by the National
Academy of Elder Attorneys for its Institute in
November of 2004.
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GUIDANCE FOR SPECIAL NEEDS PLANNING

Jane Skelton is the Maine member of the Special Needs Alliance (SNA), a nationwide network of disability and
public benefits lawyers. SNA lawyers work to secure public benefits for individuals of all ages with disabilities. They
help plan for the future care and financial security of special needs children and anyone permanently disabled as the
result of personal injury or medical malpractice by tailoring estate plans that protect and maximize life savings.

The SNA has recently published 8 brochures about special needs planning. If you would like to receive any or all
of the following brochures, please contact Dale St. Louis at 207-947-6500 or at dstlouis@maineelderlaw.com:

e Special Needs Trust for Litigation Proceeds

e Striking a Balance with Structured Settlements

¢ Avoiding Legal Malpractice by Using Special Needs Trusts
e Supplemental Security Income

e SSI Eligibility and Special Needs Trusts

e What Happens When I Turn 18?7

¢ Buying a Home for a Person with Disabilities

e Selecting the Trustee of a Special Needs Trust

You can find more information about the Special Needs Alliance at www.specialneedsalliance.com.

ALERT TO ATTORNEYS: AMENDED NOTICE PROVISIONS
FOR FINANCIAL POWERS OF ATTORNEY

In a power of attorney for finances, a principal designates another as attorney-in-fact or agent to make decisions on
behalf of the principal concerning the principal’s finances or property or both. In Maine, the Probate Code imposes
strict requirements for these documents, including the fact that they must be notarized by a notary public or an attor-
ney-at-law.

The statute also requires that every financial power of attorney executed on or after September 19, 1997, contain
certain language that serves as notices to principals and agents. Effective July 1, 2005, the wording of those statutorily
required notices is amended to reference the new Maine Uniform Trust Code. Be sure that the financial powers of
attorney signed by your clients on and after the effective date include the updated notices. See 18-A M.R.S.A. §5-
508(d) (2003, c. 618, Pt. B, §8 (amd); §20 (aff)).
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