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MISSION 

The mission of Skelton Law Offices, LLC, is to 
provide legal services of the highest quality, 

professionally, efficiently and compassionately, 
with the goal of preserving the independence, 
the dignity, and the emotional and financial 

security of older and disabled Mainers.

MEDICAID ALERT!
PENDING CHANGES TO MEDICAID LAW IMPOSE
PUNITIVE RESTRICTIONS ON TRANSFER OF ASSETS

On December 21st, the United States Senate passed budget legisla-
tion that would impose punitive new restrictions on the ability of seniors
to transfer assets before qualifying for Medicaid coverage of long-term
care. Two days prior, the House of Representatives had passed the bill by
a 212-206 margin.  The Senate vote was even closer at 51-50.  Only five
Republican Senators – including Maine’s Susan M. Collins and Olympia
J. Snowe – opposed the bill, and Vice President Dick Cheney cast the
deciding vote.

Because Senate Democrats forced minor changes to the bill before the
vote, the House must vote again on the measure before it is delivered to
President Bush.  At the moment, the House is not expected to vote on the
legislation before January 31, 2006.

As drafted, the proposed new law would extend Medicaid’s “lookback”
period for all asset transfers from three to five years.  Other changes are list-
ed below.  But the most significant change is to the effect of a Medicaid
transfer “penalty.”  When an individual applies for long-term care benefits to
pay for nursing home, assisted living or in-home care, he or she must dis-
close any transfers made within the lookback period. Certain transfers are

( Continued on next page)
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ods, resulting in the bill being dubbed the “Nursing
Home Bankruptcy Act of 2006.”  

As it affects long-term care planning and Medicaid
planning, other aspects of the budget bill include: 

Extending the long-term care partnership program to
all states, thereby providing tax benefits and planning
opportunities to individuals who purchase long-term care
insurance.

Establishing new rules for the treatment of annuities,
including a requirement that the state be named as the
remainder beneficiary. 

Including a purchased life estate as a countable asset
unless the purchaser resides in the home for at least one
year after the date of purchase.

Permitting states to aggregate multiple transfers of
assets and begin any penalty period on the earliest date
that would apply to such transfers.

Imposing a cap of $500,000 on the value of primary
residence that can be exempted.  

There is a chance that these changes will not be
adopted.  In an open letter to the National Academy of
Elder Law Attorneys, President Lawrence Davidow wrote
that there is “some credible hope that we …have some
time to push back on Members of the House of
Representatives.” Davidow noted that because of the last-
second nature of the earlier House vote, some House
members did not vote and those who did had only four
hours to review a complex package of provisions. “The
more they learn,” Davidow said, “the more concerns
members will understandably have.” 

However, the expectation is that these changes to
Medicaid law will be adopted.  Fortunately, the changes
will not affect individuals who have transferred assets
prior to the enactment of the new law.  Under the current
draft of the budget bill, transfers made before the law is
enacted will not be subject to the new penalty period
rules and other new provisions. 

The message for those who have been considering
transfers of some assets to protect them from future long-
term care expenses is this:  Do not delay.  Contact an
elder law attorney immediately.   

The provisions in the budget bill will not just affect
nursing home benefits.  It will cut numerous programs for
the poor and elderly for the first time in a decade.  But
the new law will be enacted only if the House of
Representatives votes for them a second time. And the
House only narrowly passed the bill the first time around.
People who are concerned about the impact of the budget
bill on themselves or their loved ones can contact their
congressional representative, although here in Maine we
expect both Representatives Michael Michaud and
Thomas Allen to vote against the bill again.

not penalized, including transfers to spouses and disabled
children.  For transfers that are not exempt and that
occurred within the lookback, a transfer penalty calcula-
tion is done.  

The “penalty” is a period of time that the individual
is ineligible for Medicaid benefits.  That period is calcu-
lated by dividing the value of the transfer by an amount
that reflects that average cost of nursing home care.  In
Maine, Medicaid is called MaineCare.  Under current
MaineCare rules the penalty divisor is $3,917 and is
expected to increase to $5,862 before the end of the
month.  The quotient is the number of months that the
individual is ineligible for benefits.  For example, if a par-
ent gives an asset worth $100,000 to a child, the parent
would be ineligible for MaineCare for 17 months
($100,000 ÷ $5,862 = 17).

The issue is the date that the penalty period starts
running.  Under current Medicaid law, the period of ineli-
gibility runs from the month of the transfer.  In our exam-
ple, if the gift was made in January of 2004, the “penalty”
started in that month and caused the parent to be ineligi-
ble for benefits through May of 2005.  If the parent
becomes ill, spends his savings down to below $10,000,
and then applies for benefits in January of 2006, the gift
made 24 months prior in January of 2004 – even though
within the lookback period - would have no negative
effect on the application.  Under current Medicaid law,
the 17-month ineligibility period would have already run
its course.

Under the proposed new law, the penalty period
would not begin until the nursing home resident was out
of funds and otherwise eligible for Medicaid benefits.  In
our example, the 17 months of ineligibility would not
start until the parent applied for MaineCare.  He would
not be eligible for government benefits to pay for his nurs-
ing care until June 1, 2008.  In his case, hopefully the
child would reach into his or her pocket to pay the nurs-
ing home bill of $6,000 per month or more.

If adopted, this change to federal law will have to be
adopted by all the states.  If adopted as drafted, it will
have devastating consequences for some individuals.
Gifts to children, churches and charities could, years
later, result in extended periods of ineligibility for bene-
fits.  For many individuals who make uncompensated
transfers and then need long-term care, the new law will
mean that there is no money to pay the nursing home for
however long the penalty period lasts.  Some commenta-
tors have noted that the change in the penalty period
start date will likely leave nursing homes on the hook for
the care of residents waiting out extended penalty peri-

( Medicaid Alert, continued from page 1 )
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SOCIAL SECURITY BENEFITS 
FOR THE DISABLED “ADULT CHILD”

ment or death, the disabled adult child’s benefits should
be converted to DAC.  Unfortunately, this event is often
missed by the Social Security Administration.  The dis-
abled adult child continues receiving only the SSI benefit
and Medicaid coverage.   

HOW MUCH CAN AN ADULT CHILD 
RECEIVE IN DAC BENEFITS?

The amount an adult child receives depends entirely
upon the parent’s Social Security earnings record.  If both
parents are eligible for benefits, the disabled child can
elect to receive benefits from the higher wage earner.  In a
situation where the parent is deceased, the adult child can
receive up to 75% of the parent’s full benefit.  If the par-
ent is living and receiving either disability or retirement
benefits, the adult child would draw up to 50% of the par-
ent’s full benefit.  The exact amount depends upon
whether other family members are receiving benefits on
the same record.  

WHAT DOES A DAC RECIPIENT 
RECEIVE FOR MEDICAL INSURANCE?

Medicare is the federal health insurance program for
disabled people who receive benefits based on their earn-
ings record and for people age 65 or older.  Medicaid is
the federal health insurance program for the poor and is
run by the states.  Because DAC benefits are based on the
Social Security earnings record of a parent, DAC recipi-
ents are eligible for Medicare after receiving DAC bene-
fits for 24 months.

In addition, DAC recipients are in a special category
of people who can also receive Medicaid even though
their monthly benefit payments may exceed the
Medicaid income limits.  If a disabled adult child loses
SSI because he or she becomes eligible for DAC benefits
in a higher amount, that individual should continue to
receive Medicaid as long as his or her assets are below
the required Medicaid asset limit.  In Maine, this provi-
sion is specifically addressed in the MaineCare Eligibility
Rules.  This is very important for some people because
Medicaid covers many necessary services that are not
covered by Medicare.

WHERE DO YOU APPLY?
In addition to consulting with an attorney, you can

call your local Social Security office to apply for benefits
or obtain information on the Social Security
Administration’s website at www.ssa.gov. 

There are three types of Social Security benefits avail-
able to disabled adults:  Social Security Disability
Insurance (SSDI), Supplemental Security Income (SSI),
and Disabled Adult Child (DAC).  In order to receive
SSDI benefits, the disabled individual must have a work
history and meet the Social Security definition of “dis-
abled.”  SSI is a “needs based” benefit available to dis-
abled individuals who meet stringent income and resource
requirements.  This article discusses DAC benefits (also
referred to as Childhood Disability Benefits or CDB).
Too often, an adult who has a disability that started in
childhood is subsisting on SSI but is actually eligible for
DAC benefits.  This is a shame because an individual is
generally entitled to more income through DAC than
through SSI.  (The monthly SSI benefit for a single indi-
vidual increased to $603 on January 1, 2006.)  Also, a
DAC beneficiary is covered by both Medicare and
Medicaid (called MaineCare in Maine).  

WHAT ARE DAC BENEFITS AND 
WHO IS ELIGIBLE FOR THEM?

DAC benefits are Social Security insurance benefits
for a disabled “adult child” over the age of 17.  The bene-
fit is available through the dependent’s parent’s (or some-
times grandparent’s) Social Security record in three ways:
First, if the parent is disabled and collecting SSDI.
Second, if the parent is collecting retirement insurance
benefits.  Third, if the parent is deceased.  

In order to receive DAC benefits, the adult child must
be “disabled” within the meaning of the Social Security
regulations, and the disability must have commenced
before the age of 22.  To be considered disabled, the indi-
vidual must have a physical or mental impairment, or
combination of impairments, that is expected to result in
death or is expected to keep the individual from doing any
substantial work for at least a year.  (In 2006, if a job pays
more than $860 per month, it is considered substantial.) 

The adult child must remain continuously disabled
until the parent begins receiving Social Security retire-
ment or disability benefits or dies.  For example, if the
child is disabled at age 18 and the insured father is then
55 and dies, the child would receive DAC benefits based
on the father’s record.  Otherwise, the child would not
receive DAC benefits until his father begins receiving
Social Security retirement benefits.  Most likely that child
would be receiving SSI benefits until he or she becomes
eligible for DAC benefits.  Once he or she is eligible for
DAC due to the triggering event of the parent’s retire-



Before you set up a trust for your pet, 
consider the following questions:

• Who will be the trustee of the trust?

• Who might you nominate as the successor
trustee in the event that the primary trustee is
unable or unwilling to serve?

• What assets will you use to fund the trust?

• Do you want to nominate a caregiver and an
alternate for the pet?  This may be a different 
person from the trustee.

• What instructions do you want to leave the
trustee and caregiver to describe the care you
want your pet to receive?  

• How should the remainder assets be distributed
when your pet dies?

NEW FOR MAINE: Pet Trusts

On July 1, 2005, the Maine Uniform Trust Code
became effective.  Among many other provisions, this
new law recognizes the creation of trusts for pets.  In
doing so, Maine has joined other states like New
Hampshire, New York, Florida, and Arizona that permit
their residents to plan for the financial needs of pets in
the event of the owner’s death or incapacity.  The pet
owner can designate a fund for the pet as well as a trustee
to hold and control the money for the benefit of the pet.    

A pet trust can be a testamentary trust or a living (or
inter vivos) trust.  A testamentary trust would typically be
written into a will and become effective upon death, simi-
lar to a trust for the benefit of the minor children of a
decedent.  In the alternative, the pet trust can come into
existence during the pet owner’s life either immediately or
on some date in the future, such as when the owner
becomes ill or incapacitated or dies.  A benefit to creating
the pet trust outside the will is that the funds can avoid
the probate process, thereby providing the trustee with
immediate access to the funds. 

A pet trust must terminate upon the death of the last
animal provided for by the trust.  At that point, any remain-
ing assets must be distributed.  It is possible to leave the
assets to designated individuals or a charity.  Charities that
clients of Skelton Law Offices have considered include the
Bangor Humane Society (adoption@bangorhumane.org)
and the Animal Orphanage in Old Town (paws@gwi.net).

The American Society for the Prevention of Cruelty
to Animals (ASPCA) recommends choosing temporary
caregivers and permanent caregivers.  (See other emer-
gency preparedness recommendations at
http://www.aspca.org/site/PageServer?pagename=pets_em
ergency.)  Ideally, a temporary caregiver would live close

to you and have access to your house.  It might be a
neighbor who has pets with whom you could share
responsibilities.  Some pet owners carry a wallet alert
card with the names and phone numbers of the emer-
gency pet caregivers.   

The permanent caregiver is the person who would be
willing to take on long-term care and custody or your pet.
This should probably be someone who has met your pet
and successfully cared for his or her own pets.  It would be
best to ask this person about willingness to fill this role
and beneficial to provide instructions including the type
of food your pet eats, the kind and frequency of exercise,
vet information, and any type of health conditions,
behavior traits, or difficulties.

If you decide to create a trust for the financial needs
of your pets, Skelton Law Offices recommends that you
consult an experienced estate planning attorney.
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